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DETAILED ACTION 

1. The amendment filed 2-10-03 is acknowledge. Claims 1-2, 31-33, 35-42 were canceled. 
Claims 43 was amended and claims 53-59 was added. Claims 43-59 are pending in this application. 



Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. See In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. 
Cir. 1993); In re LongU 759 F.2d 887 5 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 
1970);and, In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321© may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground 
provided the conflicting application or patent is shown to be commonly owned with this 
application. See 37 CFR 1.130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 

disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 3.73(b). 
2. Claims 43-59 are rejected under the judicially created doctrine of obviousness-type 
double patenting as being unpatentable over claims 1-1 1 of U.S. Patent No. 6,239,109. Although 
the conflicting claims are not identical, they are not patentably distinct from each other because 
of the following reasons. 

The US Patent teach a method for augmenting erythropoiesis comprising erythropoid 
progenitor cells with a peptide corresponding to SEQ. ID. N04. The sequence corresponding to 
SEQ. ID. NO 4 of the reference is identical to the peptide corresponding to SEQ. ID. NO. 4 of the 
instant application (see claim 1 of the US Patent and claim 2 of the instant application). Both, the 
Patent and the instant application, teach a similar dosage range and concentration range for the 
active agent (see claim 3-10 of the Patent and the claims 40-43 of the instant application). Thus the 
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US Patent and the instant application sufficiently overlap it the subject matter and thus are not 
patentably distinct from each other. 

3. Claims 43,48,50, 51,53-59 are rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 1-4 and 22 of U.S. Patent No. 
6762167. Although the conflicting claims are not identical, they are not patentably distinct from 
each other because of the following reasons. 

The US patent claims a method for chemotherapy in a human patient, wherein the 
improvement comprises administering to the human chemotherapy patient an amount of at least 
one active agent effective to treat chemotherapy side effects, or to reduce the frequency, severity, or 
the frequency and severity of chemotherapy side effects comprising administering the peptide of the 
sequence Asp-Arg-Val-Tyr-Ile-His-Pro-Phe (see claim 1). The sequence claimed in the US patent 
corresponds to SEQ ID 32 in instant application. The US patent claims that the chemotherapy side 
effects include anemia (see claim 1 and claim 22). Note that instant claims recite that augmentation 
of eryhtropoiesis is used to treat anemia as s result of chemotherapy, cancer and radiotherapy (see 
claim 43 of the instant application. Thus, practicing the claimed method of claimed US Patent would 
necessarily achieve augmentation of eryhtropoiesis because the same peptide, corresponding to SEQ 
ID NO. 32, is administered to treat the same condition, anemia associated with chemotherapy and 
cancer. Thus, the subject matter claimed in the US patent and the instant application are not 
patentably distinct from each other. 

4. Claims 43-59 are rejected under the judicially created doctrine of obviousness-type double 
patenting as being unpatentable over claims 1-13 of U.S. Patent No. 6,335,195 in view of Wong et 
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al. (US 6083747) and Iwata et al (US5824297). Although the conflicting claims are not identical, 
they are not patentably distinct from each other because of the following reasons. 

The US Patent teach a method for accelerating the proliferation of hematopoietic 
pluripotent progenitor cells comprising contacting the cells with an amount effective to accelerate 
proliferation of the cells of at least one active agent comprising a sequence of at least seven 
contiguous amino acids of groups R.sup.l -R.sup.8 in the sequence of general formula I (see claim 
1). The US patent specifically claims wherein the active agent is selected from the group consisting 
of, SEQ ID NO:2, SEQ ID NO:3, SEQ ID NO:4, SEQ ID NO:12, SEQ ID NO:13, SEQ ID 
NO:17, SEQ ID NO:18, SEQ ID NO:19, SEQ ID NO:20 5 SEQ ID NO:21,SEQ ID NO:22, SEQ 
ID NO:23, SEQ ID NO:24, SEQ ID NO:25, SEQ ID NO:26, SEQ ID NO:27, SEQ ID NO:28, 
SEQ ID NO:29, SEQ ID NO:30, SEQ ID NO:31, SEQ ID NO: 32, SEQ ID NO:33, SEQ ID 
NO: 34; SEQ ID NO:35, SEQ ID NO:36, SEQ ID NO:37, and SEQ ID NO:38 (see claim 3). 
Note that these are the same sequences claimed in the instant application. The difference between 
the US patent and the instant claims is that the US patent does not specifically disclose the 
augumentation of erythroid progenitor cells. 

However, All circulating blood cells develop from pluripotent stem cells through the process 
of hematopoiesis. Hematopoietic stem cells are undifferentiated cells capable of self-renewal and 
differentiation into committed progenitor cells of the myeloid, erythroid, megakaryocyte and 
lymphoid blood cell lineages (see col. 1, lines 21-30 in Wong et al. and col. 5, lines 54-58 of Iwata et 
al.). Thus, a method of accelerating the proliferation of hematopoietic pluripotent progenitor cells 
would result in the augmentation of the erythroid cells because pluripotent cells differentiation into 
cells from the erythroid. Thus the US Patent and the instant application sufficiendy overlap it the 
subject matter and thus are not patentably distinct from each other. 
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5. Claims 43-59 are rejected under the judicially created doctrine of obviousness-type double 
patenting as being unpatentable over claims 1-13 of U.S. Patent No. 6566355 in view of Wong et al. 
(US 6083747) and D'Andrea et al. (US5378808) or Nakahata (US5610056). Although the 
conflicting claims are not identical, they are not patentably distinct from each other because of the 
following reasons. 

The US Patent claims a method for mobilizing hematopoietic progenitor cells from bone 
marrow into peripheral blood comprising administering to a patient in need of chemotherapy an 
amount effective for mobilizing hematopoietic progenitor cells from bone marrow into peripheral 
blood of at least one active agent comprising a sequence of at least four contiguous amino acids of 
groups R.sup.l -R.sup.8 in the sequence of general formula I. 

R.sup.l -R.sup.2 -R.sup.3 --R.sup.4 -R.sup.5 --R.sup.6 --R.sup.7 -R.sup.8 (see claim 
1). The US patent specifically claims wherein the active agent is selected of angiotensinogen, 
SEQ ID NO:2 5 SEQ ID NO:3, SEQ ID NO:4, SEQ ID NO:5, SEQ ID NO:6, SEQ ID NO:7, SEQ 
ID NO:8, SEQ ID NO:9, SEQ ID NO: 10, SEQ ID NO: 11, SEQ ID NO: 12, SEQ ID NO: 13, SEQ 
ID NO: 16, SEQ ID NO: 17, SEQ ID NO: 18, SEQ ID NO: 19, SEQ ID NO:20, SEQ ID NO:21, 
SEQ ID NO:22, SEQ ID NO:23, SEQ ID NO:24, SEQ ID NO:25, SEQ ID NO:26, SEQ ID 
NO:27, SEQ ID NO:28, SEQ ID NO:29, SEQ ID NO:30, SEQ ID NO:31, SEQ ID NO: 32, SEQ 
ID NO:33, SEQ ID NO: 34; SEQ ID NO:35, SEQ ID NO:36, SEQ ID NO:37, SEQ ID NO:38, 
SEQ ID NO:39, SEQ ID NO:40, SEQ ID NO:41, and SEQ ID NO:42 (see claim 3). Note that 
these are the same sequences claimed in the instant application. The difference between the US 
patent and the instant claims is that the US patent does not specifically disclose the augmentation of 
erythroid progenitor cells. 
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Hematopoietic stem cells are undifferentiated cells capable of self-renewal and 
differentiation into committed progenitor cells of the myeloid, erythroid, megakaryocytic and 
lymphoid blood cell lineages (see col. 1, lines 21-30 in Wong et al.). Erythropoiesis is the 
production of the red blood cells occurring in the bone marrow under the physiological control of 
erythropoietin (see col. 1, lines 16-30 of D' Andrea et al). It is generally accepted that 
erythropoietin is the primary humoral regulator of erythropoiesis and that it is the single factor 
which supports the proliferation and terminal maturation of erythroid cells from hematopoietic stem 
cells (see col. 1, lines 45-57 in Nakahata). Thus, a method of mobilizing hematopoietic progenitor 
cells from bone marrow into peripheral blood results in ertyrhopoiesis since erythropoiesis is the 
production of the red blood cells occurring in the bone marrow. Accordingly, the US Patent and 
the instant application sufficiendy overlap it the subject matter and thus are not patentably distinct 
from each other. 

6. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Anish Gupta whose telephone number is (571)272-0965. If attempts to reach 
the examiner by telephone are unsuccessful, the examiner's supervisor, Cecilia Tsang, can normally 
be reached on (571) 272-0562. The fax phone number of this group is (571)-273-8300. 



